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98TH CONGRESS
1ST SESSION o 1 335

To provide certain standards for the application of the Freedom of Information
Act exemption for classified information.

IN THE SENATE OF THE UNITED STATES

MAy 19 (legislative day, May 16), 1983

Mr. DURENBERGER (for himself, Mr. BipEN, Mr. Conen, Mr. HUDDLESTON, Mr.
Leany, Mr. MaTH1AS, and Mr. MOYNIHAN) introduced the following bill;
which was read twice and referred to the Committee on the Judiciary

A BILL

To provide certain standards for the application of the Freedom

of Information Act exemption for classified information.

1 Be it enacted by the Senate and House of Representa-
twes of the United States of America in Congress assembled,
That this Act may be cited as the “Freedom of Information
Protection Act of 1983”".

United States Code, is amended—

(1) by inserting in the second sentence after

2

3

4

5 SEC. 2. Subparagraph (B) of section 522(a)(4) of title 5,
6

7

8 “court shall” a comma and “‘except as provided in the
9

third sentence of this subparagraph’; and
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1 (2) by adding at the end thereof the following new
2 sentence: ‘“‘In the case of agency records withheld
3 under the exemption set forth in paragraph (1) of sub-
4 section (b), the court determination with respect to sub-
5 paragraph (C) of such paragraph shall be limited to as-
6 certaining whether the agency withholding such
7 records made the determination that the records are
8 matters described in such subparagraph.”.
9 SEc. 3. Paragraph (1) of section 522(b) of title 5, United
10 States Code, is amended to read as follows:
11 “(1) specifically authorized under criteria estab-
12 lished by an Executive order to be kept secret in the
13 interest of national defense or foreign policy and are—
14 “(A) in fact properly classified pursuant to
15 such Executive order,
16 “(B) matters the disclosure of which could
17 reasonably be expected to cause identifiable
18 damage to national security, and
19 “(C) matters in which the need to protect
20 the information outweighs the public interest in
21 disclosure.”.
@)
$ 1335 IS
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S. 1335

Senator David Durenberger (R, MN) has reintoduced his Bill
to, in effect, overturn certain provisions of Executive Order
12356 on classification of national security information. Note
that the cosponsors include five éurrent members of the SSCI.
S. 1335 (introduced as S. 2452 in the 97th Congress) would
amend the (b) (1) exemption for classified information in the
FOIA to require that before properly classified information
could be withheld from an FOIA requester under (b) (1) the
information would have to be such that it would cause
"identifiable" damage to the national security and the need to
protect the information would have to outweigh the public
interest in disclosure of the information.

Senator Leahy in his floor statement on S. 1034 notesithat
this legislation is another item on his legislative "agenda".
We would stfongly oppose any attempts to amend Senator
Goldwater's FOIA Bill, S. 1324, to add on the Durenberger

language, as would the Administration.
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May 19, 1988

syvivaniz (Senstor Hrzinz) have pro-
posed comprehensive reforms to the
act which address many of the con-
cerns .observers have had sbout this
measasure, There is much in these gep-
tiemen's proposal which I will support.
The amendments ] am introducing
today represent constructive sugges-
tions for further improvements.

The controversies that have sur-
rounded ‘' the Export Administration
Act have, for the most part, been a
result of & fundamental tension in the
act. On the one hend the sct is de-
signed to help insurd our domestic se-
curity by denying the benefits of our
" technology to other countries which

" are hostile to 'us. There is no dispute.

over the value gnd pecessity of doing
this. We must never put ourselves in
the position of selling the shovels 1o
those who would bury us.

A‘..r.hesamehme.inst.hepohcyof-

this couniry 1o promote the develop-
ment of expo}dt markets as .8 ‘way of
capturing the benefits-of«scale -econo-
mies in productiop &nad supporting 8o~
mestic employment Agnin the value
0! the fundamental
issue. Exports have become &n iricreas
inglv important component ef our eco-
nomic strength, and the Undted States
Imust continne 1o pursue an aggressive

policy of encouraging exporis of do-v

mestically produeed goods.

Naturally, these gosals irequently
come inw conflict. This has always
been recognized. and one of the pur-
poses of the Export Administration

ACl was 1o establish & struciure to.

permit the resaolution of these can-
flicts. 1n recent years, however, it has
become ciear that the structure under
the present act is insufficient to the
task My gosl tn ‘introducing these
amendments to ‘the Export ‘Adminis-
tration Act is Dot to change in any
- fondamental ‘way-our nstionsl policy
Op what we provide to countries-which
are our sdversaries. Rather, my goal is
o make more efficient the structure
for resolvimg the many necessary con-
mctswm&ofnecessnywﬂlmsem
implementing the act.
~ It is my belief, Mr. President, r.ha.t io
recent yvears s number of provisions of
the Export Administration Act have
Jed o unwarranted interference with
export promotion by private ‘comps-
pies. Many firms have found it giffi-
- cult to-receive permission io0 export
products which &re in no way militari-
. 1y thresatening 10 us. Many companies
-have experienced long 'pd unneces-
sary Gelays in receiving permission te
export, resulting in = cloud over our
internatiopal reputation &8s depend-
able suppliers.’ The amendments I &am

offering are intended to improve the .

administration of the act and wo facili-
tale the export of goods when it is
clearly in our interest to engage in
such exports. My emendments are not
intended t0 weaken or eliminate safe-
guards on the

important to our national security.
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export of American -
technology. when such .safeguards -are .
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-Briefly, Mr. President, the key fes-
tures of the bill 1 arm introducing here,
&nd the problems they are intended to
address, are as {follows:

This amendment would terminate
the need to scquire an export license
for the purpose of exporting to our
allies who participate with us in a mu}-
tilateral export control sagreement
This does not affect items on the mili-
tary -criticel technologies list, for
which licenses would stil! be reguired.
1t would remove &n unnecessary bar-
rier, however, to trade berween the
United Biates and its Western allies.

. The amendments would also suthor-

ize comprehensive operations licenses,.

awhich would' eliminate the feed for
compsanies t0 make repeated .applics:
tion for export licenses for goods ai-
ready approved io the past for trans-
der to foreigr subsidiaries or partners
of U.S. companies.

. My amentments would also remove
an ineffective and unwarranted fes-
Ture of the existing act, . which permits
‘items which are freely svailable in
world markets to . pnonetheless be
plsced on Lhe military eritical technol-
ogies list. and hence embargoed from
trade There is po sense in forbidding
the export of American products
which could be competitive oo the
world market on military grounds, if
comparable progucts are readity avail-
‘able from other sources. :

My amendments would also prov:de
for the sanctity of coniracts between
exporters 'and foreigr customers. by
forbidding the imposition of export

- copntrols op €Xports pursuant to 8 con-

tract entered into prior 1o the imposi-
tion of such controls. This is basic
£000 business. Regardiess of the inher-
ent guality of American products, and
‘the degree of favorableness of the
terms op which they sare offered
American companies will not be able
to compete. in world markets if they
are regarded as umreliable suppliers.
Delivering on tontracts signed is the
fundaments! yequirememt of being =
‘relizble supplier, ‘gnd ‘my amendments

. would insure that cODIraCls &re ot

violated after thev are entered mto.
Onpce again. this does not inhibit our
nationa! security, since the freedom of

- the President to:act when our national -
- security is at stake is still preservec.

‘A related izsue is the sutharity of
the President to impose export cop-
‘srols for foreigm policy purposes. as
distinet from nsational security pur-
poses. 'In general, I am dubious about
the efficacy of export controls as =
foreign policy tool. 1 do not reject
them completely. I think there may be
instances where they are pecesary and
justified But I believe we have been
too ready to-appeal 10 such measures
in the past and “my amendments
would set forth additional -criteris
which reust be met before export con-

trols are mposed for foreign policy

purposes. T believe this is & healthy re-
guirement - {or Congress to impose,
since it insures thsat such controls will -
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not be exercised for light or transient’
Teasons.

The final! msajor provision of my
amendments has to do with the deter-
minsation of foreign avallability. 1t re-
guires the Secretary of Commerce to

‘review on a continuous basis the for-

eign availability of goods subject o
export controls. If 8 good is found 1o
be available ip foreign markets then
the Secretary may - no! require an
export license to export the good.
unless the President determines that
such a control is essential for foreign
policy purposes. Also. it reguires the
Secretary to accept the representa-
tions.of the exporier &s to the foreign
svailability of the commeodity in gues-
tion., uniess there exists reliable em-
dence to the contrary.

My amendments also make other
provisions which the Banking Com-
mittee will want to consider. These in-
clude s provision prohibiting imposi-
tion of export controls solely because
8 good contains microprocessors, and
the extensiop of certain short-supply
provisions. These gre somewhat nar-
rower smendments and I will not go
into them iIn detail here.

I believe the amendments I have of-
fered here represent & Eignificant step
in the right direction in terms of al-
lowing our domestic progucers 1o Com-
pete freely on worid markets, while
stil preserving those export contro}
provisions which we genuinely reguire
for our thational security. I look for-
ward o = proguctive discussion within
the Banking Cormmittee. and to pas-

‘sage this vear of & measure which will .

constitute e signifiecant improvement
to the Export Administration Act.e

By Mr’ DURENBERGER (or
~ himself, Mr. Broex, Mr. COREX,

dorrr~ 0! Information ACT exemp-
tion for classified information: to the
Committee an the Judiciary.

FXECDOM Of DIFOXMATION PROTECIION ACT OF

2983

e Mr. DUR‘E!NBERGER Mr. - Presi-
dent. I am introducing the Preedom of
Information Protection Act of 1983 in
order to protect the Freedom of Infor-
mation Act from the sort of damage

- that only faceless bmeaua-a.t.s can in-

Jlict.

The probiem in this case is Execu-
tive Order 12356 on National Security -
Informstion, swhich was signed last
April. Ed Meese, the counseior to the
President, was . right when he de
scribed the draft Executive order &s
“the fault of an overzezious burezuc-
racy oymg to have its own way.™ It
was drafted by security bureaucrats
who think only of how 1o keep every-
thing secret, and by legal bureaucrzats
who think only of how to get Bway
with filing fewer affidavits - - -
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Nobody gave much thought to the
public's right to know what their Gov.
emment is doing. Nobody worried
about meintatning public support for
the governmental SECTecCyY Eysiem,
which is essentinl §f we are ever to
stem the flow of leaks that is our most
real security problem “Nobody thought
1o buttress public support for Judges
who have almost ’Iways allowed the
Government to withhold intormsation
thet it xays should be kept secret. )

4 vesr has gone by now, ‘&nd “what
has happened? The public is ever more
Cynical about Eovernmental secrecy.
Buresucrats end. policymakers are ever i
more cynical sabouy the informatjon
they control Instesg.-of sensible de-
classification we ‘bave. selective .Jeaks,
both official and ‘unofficial _And to

the best we can do? : R
The Freedom of Information Protec-
Gon Act will make sure that informs-
top withheld from FOILA petitioners
under the exemption for classified in-
formatiop meets two tests that used to
apply to all classification decisions:
Pirst. that it be Inform=tion the disclo-
sure of which could reasonably be ex.
pected Lo cause identifiable Ldamage to
national security; and, second, that .
the agency withholding the infarms.
Uon first consider the public interest ’
in disclosure. It will also put into legis-
lation, explicitly and for the first time,
limits on judicial review of the balanc-
ing Lest between the public interest in
disclosure and the need to protect in-
formation - -

Neither the identifiable damage
slandard nor the i test
changes the types .of miorma_t.‘;on,mat

.the Government can keep secref®

Ratber, ther will reinstate the Toy!
Quirement that Qecisionmakers think
about each individual ‘case 1 ad of °
‘using brosd rules of thumb. - -

The limit or judicia) review of the

balancing ' test will prevent judges
irom second-guessing the &gency de-
lerminalion that the need to protect -
information does outweigh the public
interest .in disclosure. Government
lawyers had feared such judicial meg. )
dling This was their major reason for
removing the balancing test from ‘the
Executive order. My bill will solve that -
probiem s0 that we.can maintain the .
ing test. : : _.
Mr. President, the Freedom of Infar-
mation Act is especially worth defeng- -
ing from the misguided &ITOWs -af last -
year's Executive ordger. POIA is where
the journalist end the historian turp
when they seek particular informasation
B0 &s Lo inform the public. FPOlA is
where parents and widows twrn when
someane has died in the line of .auty .
&nd they want to know why. PFOLA and
the Privacy Act sre what .the cop-
cerned citizen uses to find out whether
the ‘Government has been watching -
him.  In protecting FOlA, we zre pro-
tecting the most basic element of open
Govemment' UL P ‘ "l"‘. R A_'.‘.

-

€« .
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By protecting the Freedom of Infor-
mation Act, we also gend & signal that
moderation and thoughtiulness' are
the keys to effective security. Past Ex-
ecutive orders have been clearly based
premise. Executive .Order
contained the identifisble
damgge standard and the balancing
test, as well as automasatic
{ion for most informsation. Executive

‘Order 11652, which applied during the
" Nixop and Forg istrations began
as follows:

readily avatiahle to
Of an informed citdenry
Freedom of Information

the public. This concept
is refaected n the
Act and in the cur-

Section 4 of that orger added:
" Eath person
1ty ahal) be helg accountabie for the propri-
ety of the elassifications attributed to hirmn.
Both classification and over.
classifieation shall be svoiged. ]
Sectiop 13 talled for administrative

Teprimands angd corrective action in

the event of unnecessary classification
-Or overclassification. ‘The Nixon and
Ford order also hac sutomatic declas-
sification with significantly fewer ex.
ceptions than wnder the Carter orger.

maintain public acceptance of secrecy
where it is neeged. N
Last ‘year's order sent ‘the opposite
message. It told buresucrats to be
rigic. It allows them 1o ignore the
public interest in ‘disclosure. In the
end, ft-can only undermine public con-
fidence in the secrecy sysiem these bu-
Teaucrsts are running. o
"My bill will prevent excessive
Irom undermining
lormstion Act. It
cerament.of the fear of judicial megd-
when Government officials take
the time to consiger. the public inter-
est in disclosure. It will tell the bu-
reaucrats—-and reassure. the public~—
thet their Government will withhold
information --oniy - after . careful
thought. "This can only benefit us all
- Mr." President, I &m . especially
pleased-to note cosponsorship of this
bill by six fine colieagues, all of whom

‘the FPreedom of In-

Rights of Americans ‘and ranking op
Sensator Harcr's Constitution Subcom-
-1 a8k unanimous consent to insert in
the RECORD &t thic point an analysis of
the Freedom of -Information Protec-

S

declassifica. -

| ancing test™

: " -and (C) are new
ing classitying author-

secrecy-
will relieve the Gov- .

© gories of qurmx.um:

tion Act of 1883 and- the text of the
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Mey 19, 1983

There being no objeét.ion, the mate.
rial was ordered to be printed in the
RECORD, &5 follows:

ANALYSIS OF THE PRETDOM OF InrormaTION
ProTECTION ACT OF 1885
This bill amends the Freedom of Informs-
Uon Act (5 U.B.C. £552) in two wayx Gec.

tion 3 amends
) require that thé<nior-
mation meet both the “identifiabie demage
to national security” Standard and the *bgl-
that the peed to protect the in-
iormation outweigns the public interest in
i Bection 2 amends the taX4XB)
langusge on de novo review to Mmit the dis-
trict. courts’ review of the = test”
waseermmmgthu&heustwnsmhm

msge. .

. Subparapraph (B - .
Subparagrapb (8) adas the “jdentifiabie
damage 10 nationa) security;’ standard that
was deleted in subsections 1.1(aX3) mnd
:L3XDb) of the pew Executive Order on Na-
tional Security Informsation. -
The Exetartive Branch Jears that “identifi.
able .damage” might be mierpretes by
Judmasahighermdnrdthanwm

Cases cited .by Executjve Branch officials,
bowever, make no mention of such inerpre.
tations The only judicial mention of the

~Gamage” A

Judge Wilkey
Slated thati “that difference is not subsiap-

The practical effect of this ‘Amendment
wm:-olbewrecuireahxghermndmin
FOIA declassification oecisions, but rether
o reqguire s more thoughtfu) approact to
such Odecisions. It wil require -<decision-
look at the farts in eath case,
rather than relving uponp 2 broas sense that
soIne undefinable “Gamage”
by the release of the information

Subperagreph (C)

'SubDNjn.gra.pb (C) adds ‘the reguirement

. intormation
outweighs the public interest in disclosure.”
This is Lakep from the statement
©f declassification policy that Was deleted in -
the pew Executive Orger. The determins..
tiop is commanly Xnown as the “balancing’
mt.’v R .
Executive Order 12065 required thsat
- Senior agency official™ make any “balanting
test” decisions and left 11 to the-agencies o
decide which cases should be referred 1o
-8uch & senior official The ClA. for exampie,
issued & Regulstiop that set forth six cate

“g

whether it fell within the -gix

The -effect of subparagraph (C) will be w

- maintain a system of this sort for . ¥Ola

m'memmnemﬂnm:bemu
Ject to Judicia) review, due to Sectiop 2 of
this bill
‘- SECTION 2

This  section ‘amengs = subparzgraph
(8X4XB) of the Freedom o! lnformstion
Act, which provides for de Dovo review by
. the United Siates Qistrict courts when a-
€njoin &5 agency from with-
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Paragraph (2) of this seclion limiws judi-
cial review of the “*balancing test” 1o “ascer-
weining whether the agency withholding
such recortds made the determination that
the records are masailers described in" sec-

'CONGRESSIONAL RECORD — SENATE

ering & draft revision of this order pro-
posed by‘the Reagan administration,
the Select Commitiee on Intelligence
recommended that these principles be

tion $. subparagraph (C)_The -effect of this retained. Uniortunxue_ly. the Executive
amenament is to allow judges to ask wheth. Order issued by President Reegan,on
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not classified. But offiacials 8t Deiense
and other nonintelligence agencies.
while having actess Lo sensitive infor-
mation. must and do address vital na-
tional security issues without using
classified information. They do thic

er.the “balancing Lest™ was made. but not to  April 2. 1982, Executive Order 12356 every day at congressional hearings. in

guestion the result of that balancing. This
smendament disposes of a significant Execu-
tive Branch concern. that judges might
second-guess the balancing performed by
agencies. It was that concern that led the
Executive ‘Brantch to delete the “balancing
test” from the Executive Order.

dropped these tests: - ‘

Why this action was taken has not
been adeguately explained. Indeed. it
conflicts with the views expressed by
the President's own counselor, Mr.
‘Meese, who told the Washington Post
that he has found “way too much clas-

S. 1335 - " i . A

Be it by the. and House of smgtnon s?d G;hatvtms xs"ons ofvth7e
Representatives of the United Stales of Propiems © vernment” (July 7,
Americe in Cor assembled That this 1981 P. A-15). Mr. Meese is correct. As
AcL may be cited as the “Preedom of Injor- 10Tmer Justice Stewart notéd in the
mation Protection Act of 1883." Pentagon Papers case, the hallmark of
Sec. 2. Bubparagraph (B) -of section -a truly effective classification system

52aX4) of tite 5, United Biates ‘Code. &5 ““would "be the maximum possible dis-

amended— . - - “-closure, recognizing that secrecy can
(1) by inserting in the second sentence 3

n.!tq “ecourt shall” 3 comms and "exqem:.s m mxmeg;nsy when credibility
mr}{":m third sentence °’-t’h'§ s"é' ) -Prwidgm Rgagaq's Executive order
(2) by adding At the -end thereof the o). - UDGErmines this objective by removing
lowing new sentence: “1p the case of agency Slandards which. in effect, reguire Go-
records . withheld under the -exemption set  venment officials to have g reasonable
forth in paragraph (1) of subsection (b). the basis for classification decisions. The
Jcourt determinatiop with respect of subper- pew order sigpals 1o the bureaucracy—
" agreph (C) of such paragraph shall be Umil-  @hiey, Mr Meese told the Post has
B psTerouDing whether Lhe agency Y1 Iried 1o expand ciassification™ (Mar.
tion that the records are matiers described . 19. P- A-11)—that it may apply secrecy
in such subparagraph.”. stamps without articulating = damage
Skx. 3. Paragraph (1) of section 522(b) of ratiopale and without considering
tite 5. United States Code. is amended to  publig interest\factors.
read as joliows: B o Mr. President. 1 regret that this is
“(1)_spedﬁcsny suthm_'xzed«;.nder criteria  not the only Mmstanee in which the 86-
esiablished by an Executive order Lo be kepl  mimyerration has unsettied public con-
secret in the interest of national dejense or fidence ip the Government's system
loreign policy andave— for protecting secrets. On .March 11
“(A) in fsct properly ciassified pursuant wo . . . A &d,
such Executive orge:, 1983, the President issued & directive
*(B) matters the disclosure of which could intended to prevent unauthorized dis-
reasonably be expecied 10 cause jdentifiable closures of classified information
' damsage to DAlional security, and through leaks to news mediz. A singu-
“(C) maners ip which the Deed Lo prolect jgr feature of this directive is that it
'-6": ;"d‘.’g‘n"” ,f_’.““’e‘ghs the public inter:  pupnyires prepublication clearances of
OSUre. .8 articles and books written by policy-
maKing Government emplovees after
they leave- Government, if they have

formation Protectiop - Act of 1983,
which I have joined the distinguished
Senator from Minnesola, Senalor yiop 1o which access is limited o pro-
~ DURENBERGER. 1D COSpOnsOTing. “The geet sources and methods. Suffice it to
sighed 1o protect the public’s AcCEss 10 pepple with SCI clearances, incluging
information from being barred by Un- g )arge numberof officials of the De-
warranted national security classifica- -parements of Defense and State and
tons. It would .accomplish this pur- the White House—people Who can and
_pose by adding two tests L0 the CuITent . 4o contribute much to public debate
. ‘éxemplion in the Freedom of INforms- gfier they leave office. As Mr. Floyd
uon Act for informsation classified it Aprams, 3 distinguished suthority on
the mwrgts of nati:dnal BECUrity pur- the first amendment observes.
suant to Executive orger.- ; . )
The ‘first would condition the €x-" omurs i our sesers s b Lot
- emption on & finding that the infor- governmenta) Scrutiny and that, if the gov-
mation could reasonably be expected ernment in power decided that something
Lo cause “identifiable” damsage to na- could Dot be written or said. lo judicial
tional security s Y “review, : -
The second would¢ require considgera- For some time, CLA and other intel-
Lion whether the need io proiect the ligence agencies have obliged their
information outweighs the public in- -former empiovees to seek review prior
terest in disclosure. - ) - to public disclosure of any information
The tests commonly known as the concerning intelligence sctivities. This
" identifiable damage . and. .balancing is & reasonsabie rule given the complete
Lesls were made B part of classification immersion:of their personnel in the
criteria by President Carter in Execu- 'world of secrecy and their perhaps not
© tive Orde_r 12065 in 1978. After consid- | .altogether keen sense of what is ang is
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had access 1o sensitive compartmented.
information (SCI)—that is, informa-

- speeches and press conferences. More-
over, it ‘has not been uncommon for
these officials to write books after
they lJeave the Government and to
submit, on .& voluntary basis, sl] or
portions of the manuscripts for pre-
publication review by their former em-
ployers. _ .

May 1 say that this sensible practice
‘0f some of our former leaders suggests
& basis for establishing & system tha!l
relies primarily upon voluntary-coop-
eration—one in “which compulsory
review is strictly limited i1o cases in
which the former Government official
knows or is unceriain that his manu-
sCript contains sensitive classified in-
iormation. It strikes me as curious
that the new directive appears to call
for & mandstory, and most likely, inef-

. ficient censorship buresucracy. “This
irom & President who staunchlv op-
poses imtrusive big government, and
indeed. advocates privale voluntary
action, as an alternsative 1o governimen-
tal programs, to meet basic .social
needs. . o~ -

The directive’s implementing reguis-
tions have yet to be writien. 1 urge my
colleagues 1o make their views known
to the administration so the new rules -
sdeguately accommodste first amend
‘ment values. ’ :

Late last month, we also learned
that the March 11 directive was based
on an interagency study which pro-
posed prison terms for offenders. Now

- this could readily lead us to the point
where a1 any given morment half the
Cabinet is in jail. Mind there hsave
been times in the recent past-where we
almost reached that point without the
aid of any special Jegislation. Even so,
one wonders.-if the Republic is really
ready for such an experiment.

With something -such in mind, on
March 22 I wrote the President encios-
ing 8 more or Jess routine press report
of that day citing “senior Reagan ag-
ministration” officials and suchlike -
Jetiing us in-on details of “low altitude
flights by United States spy planes”
.flyving about Central America. I saic ]
assumed there would be & *thorough
internal .executive branch investiga-
.tion of this matter” and asked if the -
Intelligence Committee might be fa-
vored with a copy of the findings. On
May 5. I wrote & similar letter to the
President following additional appar-
ent leaks of classified information in

" press reports sourced to sdministra-
tion officials. ] have vet to hear back
on the results. - ~

If the investigative procedures of the
directive are followed, I believe the ag-
-ministration will iearn that the
source? of leaks are more likély to be
Presidential advisers, rather than de-
iense or intelligence - professionals. .




* ~ Approved For Release 2007/09/12' ; CIA-RDP85MOO363ROO1002080020-3‘

S 7164

This, at least, would appear to have
been the patiern of previous adminis-
trations That is where the problem
seems Lo be. o

The new directive calls “for each
agency Lo sadopt regulstions concern-
ing contacts with news medis As vice
chairman of the Select Committee on
Intelligence, it has been my practice to
speak 10 the press on intelligence mat-
ters only on the record 1 would com-
mend this practice 1o the executive
branch. It ceriainly would help us de-
termine which disclosures gre suthor-
- ized or not. )

Mr. President. the Freedom of Infor-

mation Protection .Act does -not ag--

aress all of these concerns. It is &
modest bill, but nonetheless impor-
‘tant. 1t would emphasize the intent of
Congress that the executive branch

_ Inaintain.a high standard we hope will

2150 be employed in all aspecis of its
public information policies "I strongly
urge that my colieagues support this
legislation.e :

- & Mr. BIDEN. Mr. Presigent. 1 would

like to express my strong support for
Senzator DURENBERGER's Freedom of In-
formation Protection Act of 1883 and
10 .Urge its prompt considerstion by
the Senate. Senator DURENBERGER is 1O
be congratulate¢ for his sponsorship
of this, not only symbolically but glso
substantively, important piece of legis-
"lation. : -

It is difficult to avoid cliches in stat-
ing the importance that an imformes
and free citizenry has had in the histo-
ry -of thé United States. Certainly
these gualities and the full function
ing of the democratic process depend
on making the ‘maximum smount of
infarmatiop available to the public
consistent with the needs of the na-
tional security for legitimate classifica-

ton

The initial enactment of the Free
dom of Intormation Act in 1966 gave
clear expression to the valwe which
the United States attaches to open
government. It 8is0 cresled s powerful
too} far the American™people to use. in
exuricating information from the laby-
rinthian corridors of government.

The fact that the United States has
Executive orders, public documents,
governing the classification of infor.

-mation further expresses the impor-

tance of public access to information

in the United States. Surely, the:

United States .is one of & very few
countries that sets forth in & public
document the exact procedures to be
followed and criteria Lo be met in the
withholding . of information from the
public. As Senator DURENBERGER has
already pointed out, there has been &
clear trend in the evolution over the
past 30 vears of Executive orders gov-

erning the classification activities of .

the U.S. Government. Since tbe sg-
ministration of President Eisenbower,

that trend had been to reduce the

amount of information which would
be classified and, therefore, out of

reach-of the American public.

CONGRESSIONAL RECORD — SENATE

Unfortunately, President Reagan's
Executive Order 12356 on national se-
curity informsation reversed this trend
toward grester availability of govern-
mental informsation. In two areas in
particulsr, Executive Order 12356 was

disappointing. First, it dropped the

previously minimal requirement that
before information could be. classified
&t all there must be the reasonable ex-
pectation that at least identifiable
damege would result. Now there is
only & reguirement for & reasonable
expectation of damage; there is no re-

. Quirement - to specify exactly what

damage the classifying authority..ex-

pects. s

Second, ' Executive Order. 12356
aropped the -so-called halaneing: test
that previous Executive .orders re-
qQuired ‘to be applied before informa-

tion could -be classified Under that

‘balancing tast, -even ‘though informas-
tiop might be properiy entitied 1o clas-
sification. if the American public's in-
ierests ip the.disclosure of the inior-
mation outweighed the national secu-
Tity interesis in its classification, the
‘Government officials could decide to
keep the information unclassified

I am fully aware of the.need to clas-
sify and restrict access to information
the discloasure of which really couwld

.cause damage 1o vital U.S. intelligénce

sources and methogds. Like many other

- -members of the Intelligence Commit-

tee, 1 have argued that the US. Gow
ernment needs to take specific, tougk,
and effective steps Lo make sure that
objectively important and sensitive se

‘crets that the Government has .are

kept secret. Furthermore, I am 5Ympa-
thetic to-.the. arguments that some
groups in both the law enforcement
and business comrmunities have made
about the need Lo adapt. in & most

‘cautious fashion the Freedom of In-

formation Act 1o meet their legitimate
cancerns. 8o, it is not the case that I
would criticize any and all attempts to
Improve the information security prac-
tices of the Unjted States, = -

However, these attempts. and these -

adapiations .must be .prudent. .They
must be well. balahced They must rig-
orously take into tonsiderstion .the

.€X8Ct problem 1o be solved a&nd the -

narrowest governmentel . authority
Necessary 1o address-this prablem

1 regret to say that the Reagan ag-
‘ministratiop's steps in the area of
what is euphemistically .described as
information rmanagement fail these
.lests. 1t is an ironic but established
“fact that this administration with jts
scorn for the values of' Government
and tbe people who work in it, has
tried on 8 wide range of fronts to limit
the access of the American people to
{bformation sbout the workings of
Government.

‘Numerous sagencies have adopled
regulstions restricting communication
between agency personnel snd the
press. Legislation-has been sent to the

Congress that would weaken the Free--

dom of Information Act As.aiready in-
Qicated. Executive Order '12356. on ne-
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tiona! security information was &
stroke against the currents of 30 yeare
of more narrowly defined classifica-
tion authorities On March 11 1982
the President issued & “Directive on
Safeguuarding National Security Infor-
mation” which was, &t best. x meat-ax
allack on msaladies in need of surgical
precision. o :

I am afraid to say that through al)
these acts, the sadministration has
given vent to .crude, .ideological im-
pulses against people who would dare
lo guestion its conduct of Govern-
ment. its management of Federal
agenries. What we need instead are
clear-eyed, -dispassionate .solutions 1o
specific and serious problems of unsu-
thorized disclosure ‘of truly .sensitive
‘nformation. -

An article 1o the April 18, 1983, New
“York Times entitled ““The Problem of
Keeping So Many Setrets Secret™ estj-
mated some dimensions of the prob-
lem of excessive, improper cimssifica-
tion. The article deseribes a survey, by

-GSA’s Information Security Oversight

Office. of clessification in 1980, the
vear 0f the most recent survey. Ac-
cording to that survey, in 1980, 7.150

‘efficials had original authority to clas-

sify informstion as secret, but they
had deiegated that -authority o
133.000 other officials The =rticle
states: - .

In & random check. the oversight office es-

" timated that 600,000 papers had been classi-

fied without xuthority: another 800,000 hag
been classified onpecessarily: .
1t seems &s though we-are getting in

& real muddie inthis country io which -

we have far .too much -classification
and restriction of information but too
little provection of secrets. Of cotirse. —
ope highly desirable remedy for this
problem would be for the Congress 1o.-
enact s clssification statute. To do so
weule be to put on firmer ground the
entire classification process It would
avoid the instability
having each new Presidential adminis-
tration reviewing and rewriting policy

oo something as important as the -

availability of Goveromment informs-
tion to the American peoppie. )

Untll that time when the United
Suates does have & classification stat-
uie, we must rely on the diligenece and
farsightedness of individuals like Sen-
ator DURERBERGER Who tan supply spe-
cific solutions like the Freedom of In-
formation Act of 1883.e
e Mr. MATHIAS. Mr. President, 1. am
pleased 1o join with Senztor DURER-
BERGER and other of my colleagues to
introduce the Freedom of Information
Protection Act.

This legislation'is significant in two
respects. First, it would correct .some
©! the problems which have grisen
from the issusnce izst year.of Execu-

_tive Order 12356. This most recent di-

rective an security classification repre
sents & slep backward from the efforts
of previous sdministrations. to deal
with the serious problem of overciassi-
fication_ ‘A recent report of the House

tnherent . in -
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Committee on Government Oper-
ations lists some of the costs of such
excessive secrecy. The commitiee
noled that: - :

Overclassification resulis in uAnecessary
restrictions on the ‘public availabiiity of in-
formsation. & reduction in public confidence
in the classificatiop system. s weakening of
the proiecuion for informsation that & truly
sensitive, and an increase in the cost of gov-
ernment. - .

The bill which we introduce today
would reinstate & simple but impor-
tant safegusrd sgainsl overclassifica-
tion which was eliminated by Execu-
tive Order 12356: Informstion should
pot be clessified uniess identifiable
damage to the nstional security,
which outweighs the public interest in
the free fiow of information, is likely
to result from its disclosure. The Free-
dorn of Information Protection Act
would eodity this commonsense princi-
ple. L. :

The measure is important in another
way as twell It manifests & growing
congressional interest in Government
information policy ip general, and se-
curity classtfieation policy in particu-
ler. The entire complex edifice of the
classification system is built on shift-
ing legal sands. The intricate provi-

sions of the mass of Government se’

crecy regulations derive their suthori-
ty. not from a specific statute enacted
‘by the Congress, but from the implied
constitutional powers of the Chief Ex-
ecutive. - . <. .

I hope that the introduction of this
legislation will call into guestion the
Jong history of congressional passivity
on issues of classification policy. Legis-
lative action in this field might clarify
the ‘proper relstionship among the
three branches of Government ob in-
iormation policy matters. It also could
strengthen the protection of legiti-
mate secrets,- by forging & -consensus

-on the appropriste standards for claes-

_ sification, angd by increasing public un-
derstanding of and acceptance for the

.. peeas of the secrecy svstem. The Free-

dorh of Information Proiection Act in
my view, is an important first step in
thic process. ] commend the senior
Senator from ‘Minnescte for taking
the initiative in this matter.e

e Mr. LEAHTY. Mr. President, the bal
snce between the needs of national se-

curity and the public’s peed o Know.

has slways been & qelicate one. The
Preedors of Information . Acl estab-
lisned s presumption In favor of
access, constrained only.by & series of
narrowly drawn exemptions, where
the need to keep Government infor-
- .mation secret clearly outweighed the
public’s right to Enow.

President Reagan's Executive order
op classifying national security infor-
mation -nagd the -effect of reversing
thal presumption. In doing ‘so. it’ did
more than just to creste the risk that
zealous officigls . will overclassify.
OF1A has only worked because ihe
burden op ®n agency 1o justify s deci-
siop in favor of secrecy puts & K-
moth Government and its citizens -on

" an egual footing. Shifting the burden
to the public will have the inevitable
effect of upsetting that balance and
giving Government its natural advan-
tages in the fight for sccess: size and
resources.

Congress now has the opportunity.
and I believe the strongest duty, to re-
store the POlA exemption for pation-
al defense ‘and foreign policy matters

- to its former meaning and to maintain

the presumption of openness. And vet,
_bullding op more than 15 years of ex-
perience with the act, We Can Imeke
- those changes in & way that perpetu-
ate and indeed strengthen the protec-
‘tion reguired for documents that
Llesrly and legitimately require classi-
_fication op éecurity grounds: . .
Senator DURENBERGER and ] &re pro-
posing an amendment to the Freedom
.of Information Act that would require
an agency to find that national secu-
rity documents withheld ‘‘could rea-
sonsbly be expected to cause identifi-
able dsmage to nsational security.”
This amendment restores the identifi-
‘able damage test contained in Execu-
tive Order 12065 for FOLA declassifics-
tion decisions. )
Second. our proposal would make €3X-
plicit tbe Kind of balancing test that
has always - characterized critical
agency decisions under FOLA Our bill
would exempt nstional security matl-
ters “ip which the need to protect the
information outweighs the 'public in-
terest io disclosure.” Couris reviewing
agency compliance with the bajancing
test reguirement would not be able to
substitute their judgment-for that of
the decisionmsaker but would be limit-
ed to ascertaining thst the test was in
_fact made. This should clearly answer
the crititistn of -those who fear that
judges will impose unreasonably high
standards of specificity .and thereby
Jarm national security.

dent's Executive order has made this
proposal . necessary. Statutes like the
. ‘Preedom of Informstion Act work ‘best
whnen they enjoy the good will of the
administration and ithe agencies
charged with their implementation. In
the absence.of evidence that the pre-
sumption of openness will be held
high as 2 standard, the present bill be-
comes crucial :

The Executive order is not the only
exampie of this administration's nar-
rowness toward the principle of open
sccess, On Apri) 12, 1983, 1 introduced
‘the Preedom of Informsation Improve-
ment Act of 1983, which =addresses
some of the major concerns that re-
guesters have unger the current law,

particularly as it is being construed.-

The Judiciary Committee is hard st
work dealing with many of the con-
cerns raised in my bill, ené there is
every prospect for & fair and workable
result at the conclusion of that proc-

Similarly, I think that both Govern-
. ment snd yegueslers would Jbenefit

1 always hesitate to urge my col-
leagues to codify commonsense, &s this -
bill admittedly does- But the Presi-’
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from adopting the careful standard
Senator DURENBERGER and I have set
forth in the present bilk I this stand-
aré becomes part of the FOLA both
national security and the principle of
openness will be the beneficiaries.

I want to offer my personal thanks
tc Senstor DURENBERGER, wWhose role
on the Intelligence Committee has
been vital and whose perceptions
about the balance between the needs
of security on-the one hand and the
public's right to know on the other
hsave been an example to all of us.e

By Mr. DURENBERGER (for
himself, Mr. BaTcE. Mr. HETNZ,
Nr. DANPORTE, Mr. KXWNEDY,
" and Mr. INOUYL).
S.°1336. A bill W msake permanent
the exclusion from gross intome of na-

‘tional research -service awards; to the

Committee on Fihance.
NATIONAL RESEARCE SERVICE AWARDS

Mr. DURENBERGER. Mr. Presi-
dent, today I am introducing along
with Senators Hatce, Hrpow,. Dax-
rorTE. KENNEDY. and INoUTE legisla-
tiop to bring & permanent sojution 1o
the issue of the tax status of swards
graniec by the Public Bealth Bervice
for biomedical research treining—ns-
tional Tesesrch service -awards
(NRSA's). In 1977 the Internal Reve- .

_nue Service ruled that NRSA's were

not scholarships because recipients
mus. engage ip health. research or -
teaching or egquivalent service for =
period egual to the length’ of ihe
award. Thus, NRSA's did not gusalify
under ‘section 117 of the code exexpt-
ing the entire amount of the scholar-
ship for degree candidates snd up W
$300 per month—$3,600 per year-—for
s total of 3 years for nondegree candi-
Repestedly since that time Congress
has passed legisiation to treat NRSA's
as scholarships under section 117. The

“latest extension expires at the end of

this vear. By providing ior & perms-
nent inclusion of NRSA's uDDer sec-
tion 117. the Congress would relieve
itself of the burden of periodic extep-
sion of the moratorium ‘on full tax-
ation of the awards.

A permanent exemption would lift &
burder not only from Congress but

from the recipients of the swards.

Even though the section 117 qualifica-
tion expired st the end of 1981, Con-
gress di¢ pot act until the Tax Egquity
and Fiscel Responsibility Act last year.
That meant months of needless worry

for recipients of.the swards as they

trieé to stretch their limited dollars
further to cover possible taxes op the
swargas.

Last vear during Finance Commitiee
consideration of TEFRA we agreed to
make another limite¢ extension of sec:
tion 117 -treatment. This temporary
messure was taken so Treasury could
complete & study of section 117 and
the tex-treatment of various Govern-
ment ewards. It now appears that
Treasury may pot be completing the
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study on the schedule planned. There
fore, it is time L0 make a permanent
solution without further delay.
Treaument of thé National Research
Service Awards as scholarships umder
" section 117 would beé in keeping with
the ihtention of both the Senate and
House sauthorizing commitiees. The
most recent expression of intent by
the authorizing commitiees is founa in
the statement of managers in the Om-
_nibus Budget Reconciliation Act of
1881. Aftrer citing other expressions of
intent over the vears since the Inter-
na! Revenue Service first ruled
NRSA's taxable, the -stated:
National Research Service Awargs are not
made for the purpose of recefving services
designaled by this grantor. Rather. the pay-
- back reguirement offers benefits to the
Nation from the participation of NRSA re-
<ipients in the research enterprise. As the
committee does not believet.hstthem-
bu:kmmxunemlssnmdpmquo.mem
exemplion should be applicable. - -

‘As 8 member of the-committee with’
-Jurisdiction over the tax issue and &S

chatrman of its Subcommitiee o0on

" Health, I concur with my -colleagues

on the authorizihg commitiees.
NRSA’s are the primary means of as
suring an adeguate manpower pool for_
our Nation’s health research enter-
prise. Taxation of these awards would
severely limit the effectiveness of this
" Program in encouraging pur cCountry’s
most promising, aspirant scientists to
direct their careers .toward much-
needed biomedicz) research - Further,
these awards are the principal incep-

. tive offered prospeciive physician in-
vestigators to- enter medical research
and forego the considerably greater fi-
. nancial rewa.rds of private sector prac.
tice.

The awards are not large, and taxing
them would certainly diminish their

. artractiveness. Degree candidates re-

" ceive between $7,040 and $13,040 to
cover tuition, fees, and living expenses.
Postdoctoral trainees receive & larger
sum—betweep $13,380 and $18,780, but
these are ‘people who could be receiv-
-ing substantially more for other activi-
Ues, and their exclusion is limited to
$3,600 per year. -

It -is clear 'that taxation of these
awards is not in keeping with the in-

" tention of the original legisiation and
that such taxation would create .an
economic ' ‘disincentive . to s&ccepting
awards ‘without any significent con-
comitant bepefit 10 the U.S. Treasury.
Consequently, 1 believe that the Ns-
tion’s interests are served best -by
maintaining these awards as fellow-
ship under the Tax Code.

Mr. President, I ask unanimous con-
sent tbat the bill be printed in the
RECORD.

There being no ob:ecmon the bill
was ordered to be printed m the
Rscom: as follows;

S.1336

Be it enacied by the Sencte and House of .'

Representlatives of the Uniled Siates of -
-America in Conoress assembled  That pars-
‘Eraph (2) of sectivn 161(by of the Revenue

'CONGRESSIONAL RECORD — SENATE

intome for national research service awards)
iz amended by striking out “during calendar
yesr 1874 through 1983" and inserting in
lieu thereof “afier December 31, 1873."

ADDITIONAL COSPONSORS

& 27

-At the reqguest of Mr. Moymm the
neme of the Senator from Missouri
{Mr. EAGLFTON) was added &S 2 COSPOD-
sor of B. 27, & bill to provide for the
conservation, rehabilitation, and im-
provement of -natural and cultural re-
sources located on public or lnd.xan
lx.nns. md Ior other purposes.

s %2 .

At the ‘reguest of Mr. PRESSLER, the
name of the Senator from Michigan
(Mr. LEVIN) was added &S 8 COSPONSOr
«©f 8.-212, & bil} 1o authorize funds for
~the US. Travel a.nd Tourisyn Adminis-
ration

5. 553

At x.he reguest - of Mr. HARI the
name of the Senator from Louisiana
(Mr. JOHRSTON) Was added as a cospon-

sor of 8. 553, s bill to authorize s ns-

tional program of im’provmg the au‘d
ity of education
5. 687 .

At the reguest of Mr. Soarsox, the
name of the Senator from South Caro-
1ms Mr. THURMOND) Was added as &
cospomsor of 8 667, .2 bily to enhance
‘the benefits available under the con-
tributory education program and 1o
- eliminate the termination date for the
Gi bill eduestion program, and fer
otherpup:os&s
. . -~ & 89% ,

Athe reguest of Mr. Harrmap, the
names of the Senator fHrom North
Dakota (Mr. Burnick), &nd the Sens-
tor fro» Rhode Island (Mr. Prir) were
added as cosponsors of 5. 688, 8 bil) to

provide that unless the Government -

of E] Salvador actively participates in
regotiations with al! major parties to
the conflict which are willing to par-
ticipate unconditionally in nepotis-
tions for the purpose of achieving a
cease fire and an equitable political so-
lution to- hostilities, U.S. military sup-
port for EXI Salvador shall be terminst-
‘ed, with military assistance furms to
be transferred for use for gevelopment
a.nd humzn.itu‘za.n asszstance
5. 786

At the reqixat of Mr. PRESSLER, t.he

-name of the Senator-from Illinois (Mr. -

Drxon) was added &8s a cosponsor of S.
786,-2 bill to amend titie 38, United
States Code, to establish a service-con-

" nection presumption for certain dis

-eases caused by exposure to herbicides
or . other -enviornmental hazards or
conditions i velerans who served in
.Souitheast Asxa during the vietnam
.era. .
5 B30

Al the request of Mr. Broex., the
‘name of the Senator, from Kentucky
- #Mr. BopnLESTON) wWas added &s & ¢co-
sponsor of S. 830, & bill to fight violent
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“to improve the administration of the
criminal justice system.
B. »07 -

At the request of Mr. DANPORTH. the
name of the Senator from North Caro-
lina (Mr. HeimMs) was added as & co-
sponsor of 8. 807, & bill W amend the
‘tarif{ schedules of the United States
to clarify for duty purposes the dis-
tinction between dress gloves and work
gloves,

B 1) .

Al the reguest of Mr. CHILES, the
name of ‘the Sensater from Arkansas
AMr. BuMPERS) was addegd as a cospon-
sor of S. 811, & bill to establish & Com-
‘mission to make recommendations for
changes in the role of nonparty multi-
candidate political action committees
in the financing of campaigns of can
-didates for F‘ederal office. .

s.uo -

At Lhe reguest of Mr. Wu.wr the
narme of the Senator from Idaho (Mr.
Symns) was added as 8 cosponsor of S.
980, & bi) 10 &mend the Federal Mine
Safety and Health Amendments Art of
1877 1o provide that the provisions of
such act shall not apply 1o the suriace
mining of stone, clay, and sand work.

o 5. 985 . .

Al the reguest of Mr EXOK, the
name of the Senator from Virginia
(Mr. TriBLY), the Senator from Ten-
nessee (Mr. SaSSER), the Senator from
Mississippl (Mr. CocuRrAW), and the
Senatar from ‘Delaware (Mr. Brpes)
were addec as cosponsors of 8. 995, g

— bill to amend title 38, United States

Code, to modify the rule for the com-
mencement of the period of payment
0f certain adjustments ip compensa-
tion ir the case of hospimhzed verer-
.BnS.
s 1033
Al the regeest of Mr. Srarsox, Lhe
name of the Senator from South Caro-
lina (Mr. THURMOND) was added as &
cosponsor of S. 1033, & bill 30 amend-
titie 38, United States Code, 10 estab-
lish an emergeney job u-ammg pro-
graxmn for wartime veterans. ‘
s E. 1085
Al the reguest .of Mr. Exox, the
name of the Senator from Oklahoma
(Mr. BorEN) was added &5 8 COSPORSOr
-of 8.°1065. & bill to authorize contin-
ued Federal.and State cooperative ef-
forts to study the depleting water re-
sources of the States of the high
plains, and for other purposes. :
E 1308
AL the reguest’ of Mr. DANPORTE, the
-Dame of the-Senator from Utah (Mr.
HaTcr) was added as & cosponsor of S,
1108, & bill to amend various provi-
sions of law 1o provide for more effec-
-tive highway and motor vehicie safety
regulations and enicrcement, and for
other purposes. :
S 114F
Al the reqguest of Mr. DExTOX, the
names of the Senator from New Jexsev
(Mr. BRADLEY), “the Senator from

Aci of 1978 (relating wcxclusxon from gross - crime and cnme a orga.mzamons and North Dzkota (Mr. BURDICK), the Sen-
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“To provide certain standards for the application of the Freedom of Information
Act exemption for classified information.

IN THE SENATE OF THE UNITED STATES

May 19 (egislative day, May 16), 1983

Mr. DURENBERGER (for himself, Mr. BipEN, Mr. Cougn, Mr. HUDDLESTON, Mr.b
Leany, Mr. MaTHIAS, and Mr. MOYNIHAN) introduced the following bill;
which was read twice and referred to the Committee on the Judiciary

A BILL

To provide certain standards for the application of the Freedom
of Information Act exemption for classified information.

1 Be it enacted by the Senate and House of Representa-
2 ties of the United States of America in Congress assembled,
3 That this Act may be cited as the “Freedom of Information
4 Protection Act of 1983”.

5 SEC. 2. Subparagraph (B) of section 522(a)(4) of title 5,
6 United States Code, is amended—

7 (1) by inserting in the second sentence after
8 “court shall” a comma and ‘“‘except as provided in the
9 third sentence of this subparagraph’’; and
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2
1 (2) by adding at the end thereof the following new
2 sentence: ‘“In the case of agency records withheld
3 under the exemption set forth in paragraph (1) of sub-
4 section (b), the court determination with respect to sub- -
5 paragraph (C) of such paragraph shall be limited to as-
6 certaining whether the agency withholding such
7 records made the determination that the records are
8 matters described in such ‘subparagraph.”.
9 SEC. 3. Paragraph (1) of section 522(b) of title 5, United
10 States Code, is amended to read as follows:
11 “(1) specifically authorized under criteria estab-
12 lished by an Executive order to be kept secret in the
13 interest of national defense or foreign policy and are—
14 “(A) in fact properly classified pursuant to
15 such Executive order, o
16 “(B) matters the disclosure of which could
17 reasonably be expected to cause identifiable
18 damage to national security, and
19 . “(C) matters in which the need to protect
20 “the information OﬁtWeighs the public interest in
21

disclosure.”’.
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